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PERSONNEL – GENERAL 

 

NON-MERIT DISTRICT CLASSIFIED EMPLOYEES:  PROBATIONARY PERIOD 

Assembly Bill 1353 (Wicks):  This bill amends Education Code section 45113 by 
shortening the maximum length of a prescribed period of probation for an employee in 
the classified service from not exceeding one year to not exceeding six months or 130 
days of paid service, whichever is longer. If the new law conflicts with a collective 
bargaining agreement entered into before January 1, 2020, these changes shall not 
apply to the school district until the expiration or renewal of that collective bargaining 
agreement.  (Stats. 2019, ch. 452, effective January 1, 2020.) 

 

EMPLOYMENT STATUS:  EMPLOYEES AND INDEPENDENT CONTRACTORS 

Assembly Bill 5 (Gonzalez):  AB 5 specifically codifies the presumption with respect to 
the application of provisions of the Labor Code, the Unemployment Insurance Code, 
and the Wage Orders of the Industrial Welfare Commission, that a person providing 
labor or services for remuneration shall be considered an employee rather than an 
independent contractor unless the hiring entity demonstrates: 

A) The person is free from the control and direction of the hiring entity in 
connection with the performance of the work; 

B) The person performs work that is outside the usual course of the hiring 
entity’s business; and 

C) The person is customarily engaged in an independently established trade, 
occupation, or business. 

AB 5 provides that any statutory exception from employment status or any extension of 
employer status or liability remains in effect, and that if a court rules that the three-part 
test cannot be applied, then the determination of employee or independent contractor 
status shall be governed by the “economic realities test.” 

AB 5 exempts various occupations and industries from the application of the ABC test, 
and would instead provide that these are governed by the Borello economic realities 
test, subject to additional statutorily specified conditions or criteria being satisfied. 
Exempt occupations include, among others, licensed insurance agents, certain licensed 
health care professionals (e.g., physicians, dentists, psychologists, etc.), licensed 
professionals in other specified licensed professions (attorneys, architects, engineers, 
private investigators, accountants), registered securities broker-dealers or investment 
advisers, direct sales salespersons, real estate licensees, and commercial fishermen. 
AB 5 additionally states exemptions for contracts for specified “professional services,” 
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provided that six specified conditions are met with respect to the individual providing the 
services. Such “professional services” include, among others, human resources 
administrators, grant writers, graphic designers, and freelance writers. Also exempt 
(again, subject to specified conditions) is the relationship between a contractor and an 
individual performing work in the construction industry.   

AB 5 also exempts a “bona fide business-to-business contracting relationship” that 
exists between two business entities (formed as a sole proprietorship, partnership, 
limited liability company, or corporation). Provided that specified criteria are satisfied, 
the determination of employee or independent contractor status of the business entity 
that is providing services is determined under the Borello test. 

AB 5 makes additional related changes to the definition of “employee” for purposes of 
unemployment insurance (Sections 606.5 and 621 of the Unemployment Insurance 
Code) and workers’ compensation (Section 3351 of the Labor Code). 

AB 5 provides that the addition of Section 2750.3 to the Labor Code does not constitute 
a change in, but is declaratory of, existing law with regard to violations of the Labor 
Code relating to wage orders of the Industrial Welfare Commission. Moreover, AB 5 
provides that it will apply retroactively to existing claims and actions to the maximum 
extent permitted by law while other provisions apply to work performed on or after 
January 1, 2020. Lastly, AB 5 prohibits an employer from reclassifying an individual who 
was an employee on January 1, 2019, to an independent contractor due to the bill’s 
enactment. 

Applicability to public agencies:   

While it is clear that AB 5 applies to public agencies in some respects, further 
clarification is needed from the Legislature or courts to answer this question definitively. 

Courts in California have long applied a general rule of statutory construction that a 
statute does not apply to a public agency unless the express terms of the statute 
indicate that it does apply, or the statute applies by necessary implication.  How courts 
would apply this rule of construction to AB 5 remains to be seen.    

AB 5 does not, by its own terms, expressly apply to, or exempt public agencies.  Labor 
Code 2750.3 does, however, make clear that “for purposes of this code [i.e., the Labor 
Code] and the Unemployment Insurance Code and for the wage orders of the Industrial 
Welfare Commission,” the “ABC” test of Dynamex/AB 5 applies.  The Unemployment 
Insurance Code expressly includes public agencies within its definition of employer.  It 
therefore seems plain that AB 5 applies to public agencies for purposes of 
unemployment insurance.  The minimum wage requirements of the wage orders have 
been held by California courts to apply to public agencies (although by their own terms, 
the wage orders exempt public agencies from some of their provisions, such as 
overtime, and meal and rest periods).  It therefore also seems clear that AB 5 applies to 
public agencies at least for purposes of the minimum wage requirements of the wage 
orders. 
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Whether and to what extent AB 5 applies to public agencies for purposes of the Labor 
Code, however, is a more nuanced question.  Some provisions of the Labor Code, such 
as workers’ compensation, paid family leave (Labor Code 233) and paid sick leave 
(Labor Code 245, et seq.) expressly apply to public employers by their own terms.  For 
these provisions of the Labor Code, it seems clear that AB 5 applies.  Other provisions 
of the Labor Code, however, expressly exclude public employers from their application, 
or are silent.  In many instances, statutes that specifically apply to public agencies (for 
example, the Meyers-Milias-Brown Act or other provisions of the Government Code) 
may address subjects also covered by the Labor Code (for example, overtime pay, 
prompt payment of wages, indemnification of employees, contracting for personal 
services etc.) but in terms that are not identical to those of the Labor Code.  In these 
cases, the application of AB 5 is less clear.  

Pending clarification from the courts or Legislature, the conservative approach generally 
will be to assume that AB 5 does apply, since the misclassification of employees as 
independent contractors may create substantial risk of exposure to statutory penalties 
and other liabilities.  By the same token, however, a concession that AB 5 applies to a 
public agency in a given context, where arguably it may not, may impose obligations or 
liabilities on the agency that could otherwise be avoided.  Consultation with legal 
counsel as to the application of AB 5 in a specific setting or for purposes of a particular 
issue is therefore advisable. 

Public agencies must remain mindful of the concept of “joint employment.” Where an 
individual who is an employee or independent contractor of an entity that itself contracts 
to perform services for some other agency or business, in some circumstances it may 
be claimed that the individual is an employee of both entities.  In Curry v. Equilon 
Enterprises (2018) 23 Cal.App.5th 289, the Court of Appeal held that the Dynamex/ABC 
test did not apply to questions of joint employment, but rather that a different “common 
law” test would continue to apply.  Arguably, if the intent of AB 5 was to codify 
Dynamex, this principle should still apply.  However, it remains to be seen whether and 
how courts will apply AB 5 to questions of joint employment. 

AB 5 will require public agencies to carefully review existing personal service 
agreements (PSA) and other independent contractor relationships in order to properly 
classify individuals working with the organization. 

The “A” prong in the ABC test: “The person is free from the control and direction of the 
hiring entity in connection with the performance of the work.” 

Ask yourself if the consultant is performing work without the public agency’s direct 
supervision and control.  If yes, the evidence supporting that conclusion is crucial to 
rebutting the presumption of an employee/employer relationship.  The engagement 
must also meet the other two prongs of the ABC test. 

The “B” prong in the ABC test: “The person performs work that is outside the usual 
course of the hiring entity’s business.” 



 
 

 
©2020 Atkinson, Andelson, Loya, Ruud & Romo 4 

The “B” prong poses unique difficulties to employers in distinguishing between “the 
usual course” of the hiring entity’s business and an ostensible independent contractor’s 
work. The Dynamex court explained that if a retail store hires an outside plumber to 
repair a leak in a bathroom and an electrician to install a new electrical line, “the 
services of the plumber or electrician are not part of the store’s usual course of business 
as the store would not reasonably be seen as having suffered or permitted the plumber 
or electrician to provide services to it as an employee.” 

The scenario above provides a simple example in which the service provided by the 
independent contractor (i.e., plumbing) is plainly different from the “usual course of 
business” of the employer (i.e., retail store).  In other circumstances, the evaluation 
becomes less clear, and requires the hiring entity to define its scope of business in 
precise and defensible terms.  In other states using comparable versions of the ABC 
test, an employer must assess whether an individual provides a service that is 
necessary or merely incidental.  For instance, a public agency may provide a multitude 
of services, including police, fire, public works, and transit.  An evaluation of whether the 
agency’s transit services (for example) are within the “usual course of business” 
depends on the extent to which those services are deemed necessary or incidental to 
essential public safety functions or civic-centered operations.  

The “C” prong in the ABC test: “The person is customarily engaged in an independently 
established trade, occupation, or business.” 

The “C” prong is potentially problematic for many public agencies wanting to retain the 
services of a highly skilled professional who is newly retired or has recently become a 
consultant. The “C” prong appears to require that the individual (1) was already in 
business for him- or herself prior to working with the public agency and (2) the individual 
works in a customarily independent profession. This latter requirement is less clear than 
the former, and whether new professions – work that had not existed previously – could 
ever be accepted as “customarily” independent remains open for debate. 

 

CLASSIFIED SCHOOL EMPLOYEES SUMMER ASSISTANCE PROGRAM 

Assembly Bill 114 (Committee on Budget):  Effective October 2, 2019, adds 
Education Code sec. 45500, establishing the Classified School Employee Summer 
Assistance Program.  A participating classified employee is entitled to up to one dollar 
($1) for each one dollar ($1) that the classified employee has elected to have withheld 
from the classified employee’s monthly paychecks pursuant to this section, up to a 
maximum of 10% of the employee’s monthly salary. 

A local educational agency (LEA) electing to participate in the program must notify 
classified employees by January 1 during a fiscal year in which monies are appropriated 
for purposes of this section, that the LEA has elected to participate in the program for 
the next school year. A classified employee who elects to participate shall notify the 
LEA in writing by March 1.  The employee shall specify the amount to be withheld from 
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his/her monthly paychecks during the applicable school year and whether he/she 
chooses to have the amounts withheld paid out during the summer recess period in 
either one or two payments.  

A classified employee shall be eligible to participate in the program if he/she (1) has 
been employed with the LEA for at least one year at the time the employee elects to 
participate, and (2) is employed in his/her regular assignment for fewer than 11 months 
out of a 12-month period.  A classified employee shall not be eligible to participate in the 
program if his/her regular annual pay received directly from the local educational 
agency is more than $62,400 for an entire school year at the time of enrollment.  

The SDE will match employee withholding dollar for dollar up to 10% of the employee’s 
salary.  If funding is insufficient for a dollar-for-dollar match, the state shall notify the 
LEAs of the expected prorated amount of state matching funds. 

The state match funding received by participating classified employees pursuant to this 
section shall not be considered compensation for purposes of determining retirement 
benefits for the California Public Employees’ Retirement System or the California State 
Teachers’ Retirement System. 

Future operation of this section shall be contingent upon an appropriation in the annual 
Budget Act or another statute.  (Stats. 2019, ch. 413, effective October 2, 2020.) 

 

REGISTERED DOMESTIC PARTNERS:  DEFINITION 

Assembly Bill 9 (Reyes): Existing law defines domestic partnership as two adults who 
have chosen to share one another’s lives in an intimate and committed relationship of 
mutual caring. Existing law specifies requirements for entering into a domestic 
partnership, including that the domestic partners be either of the same sex or of the 
opposite sex and over 62 years of age. 

This bill would remove the requirement that persons be of the same sex or of the 
opposite sex and over 62 years of age in order to enter into a domestic partnership. 

Existing law imposes a $23 charge on persons filing domestic partner registrations to 
fund the development and support of a lesbian, gay, bisexual, and transgender 
curriculum for training workshops on domestic violence and for the support of a grant 
program to promote healthy nonviolent relationships in the lesbian, gay, bisexual, and 
transgender community. Existing law exempts from this charge persons of opposite 
sexes filing a domestic partnership registration when one or both of the persons meet 
the eligibility criteria for federal old-age insurance benefits. 

This bill would expand the exemption from paying the charge to all persons filing a 
domestic partner registration when one or both of the domestic partners is 62 years of 
age or older. 
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Existing law requires the Secretary of State to prepare forms titled, “Declaration of 
Domestic Partnership” and “Notice of Termination of Domestic Partnership” and to 
distribute those forms to each county clerk and make them available to the public at the 
office of the Secretary of State and each county clerk. 

This bill would delete the requirement that the forms be available at the office of each 
county clerk and, instead, require that the Secretary of State make the forms available 
at the office of the Secretary of State or on the Secretary of State’s internet website. 
The bill would require the instructions to the “Declaration of Domestic Partnership” form 
and the internet website to include an explanation that registered domestic partners 
have the same rights, protections, and benefits, and are subject to the same 
responsibilities, obligations, and duties under law as are granted to and imposed upon 
spouses and an explanation of how to terminate a registered domestic partnership.   
(Stats. 2019, ch. 135, effective January 1, 2020.) 

 

EMPLOYMENT: PROHIBITED WAIVERS 

Assembly Bill 51 (Gonzalez):  Prohibits employers from requiring any applicant for 
employment or any employee to waive any right, forum, or procedure for a violation of 
any provision of the FEHA or other specific statutes governing employment as a 
condition of employment, continued employment, or the receipt of employment-related 
benefits.  An agreement that requires an employee to opt out of a waiver or take any 
affirmative action in order to preserve their rights is deemed a condition of employment.  
AB 51 does not apply to post-dispute settlement agreements or negotiated severance 
agreements. 

AB 51 would prohibit employers from threatening, retaliating or discriminating against, 
or terminating any applicant for employment or any employee because of the refusal to 
consent to the waiver of any right, forum, or procedure for a violation of specific statutes 
governing employment. (Stats. 2019, ch. 711, effective January 1, 2020.) 

 

SETTLEMENT AGREEMENT: FUTURE EMPLOYMENT 

Assembly Bill 749 (Mark Stone):  AB 749 (Code of Civil Procedure section 1002.5) will 
prohibit an agreement to settle an employment dispute from containing a provision that 
prohibits an employee from working for the employer against which the employee has 
filed a claim or any parent company, subsidiary, division, affiliate, or contractor of the 
employer. AB 749 will clarify that the restriction on no-rehire provisions will not apply if 
the employer has made a good faith determination that the person engaged in sexual 
harassment or sexual assault. Under AB 749, an employer is not required to continue to 
employ or rehire a person if there is a legitimate nondiscriminatory or non-retaliatory 
reason for terminating or refusing to hire an individual.  (Stats. 2019, ch. 808, effective 
January 1, 2020.) 
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CHILD ABUSE MANDATED REPORTER: AUTISM SERVICE PERSONNEL 

Assembly Bill 189 (Kamlager-Dove):  The Child Abuse and Neglect Reporting Act 
requires a mandated reporter, as defined, to report whenever they, in their professional 
capacity or within the scope of their employment, have knowledge of or observed a child 
whom the mandated reporter knows or reasonably suspects has been the victim of child 
abuse or neglect. Failure by a mandated reporter to report an incident of known or 
reasonably suspected child abuse or neglect is a misdemeanor punishable by up to 6 
months of confinement in a county jail, by a fine of $1,000, or by both that imprisonment 
and fine. This bill adds qualified autism service providers, qualified autism service 
professionals, and qualified autism service paraprofessionals, as defined, to the list of 
individuals who are mandated reporters. (Stats. 2019, ch. 674, effective January 1, 
2020.) 

OCCUPATIONAL INJURIES AND ILLNESSES: REPORTING 

Assembly Bill 1804 (Committee on Labor and Employment):  Existing law requires 
an employer to file a report of every occupational injury or occupational illness, as 
defined, of each employee that results in lost time beyond the date of the injury or 
illness, and that requires medical treatment beyond first aid, with the Department of 
Industrial Relations, on a form prescribed by the department. Existing law requires an 
employer to immediately report a serious occupational injury, illness, or death to the 
Division of Occupational Safety and Health by telephone or email, as specified. This bill 
instead requires the report of serious occupational injury, illness, or death to the division 
to be made immediately by telephone or through an online mechanism established by 
the division for that purpose. The bill, until the division has made the online mechanism 
available, requires that the employer be permitted to make the report by telephone or 
email.  (Stats. 2019, ch. 199, effective January 1, 2020.) 

 

OCCUPATIONAL SAFETY AND HEALTH 

Assembly Bill 1805 (Committee on Labor and Employment):  Current law defines 
“serious injury or illness” and “serious exposure” for purposes of reporting serious 
occupational injury or illness to the Division of Occupational Safety and Health and for 
purposes of establishing the division’s duty to investigate employment accidents and 
exposures. This bill recasts the definition of “serious injury or illness” by removing the 
24-hour minimum time requirement for qualifying hospitalizations, excluding those for 
medical observation or diagnostic testing, and explicitly including the loss of an eye as a 
qualifying injury. The bill deletes loss of a body member from the definition of serious 
injury and, instead, includes amputation.  (Stats. 2019, ch. 200, effective January 1, 
2020.) 
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TEACHERS:  LESBIAN, GAY, BISEXUAL, TRANSGENDER, QUEER, AND QUESTIONING PUPIL 

RESOURCES AND TRAINING 

Assembly Bill 493 (Gloria):  Encourages each school operated by a school district or 
county office of education and each charter school to use resources developed by the 
State Department of Education to provide training at least once every 2 years to 
teachers and other certificated employees at that school that serve pupils in grades 7 to 
12, inclusive, and to other certificated employees at that school, on schoolsite and 
community resources for the support of lesbian, gay, bisexual, transgender, queer, and 
questioning (LGBTQ) pupils, and strategies to increase support for LGBTQ pupils and 
thereby improve overall school climate, as specified.  (Stats. 2019, ch. 775, effective 
January 1, 2020.) 

 

SCHOOL SECURITY OFFICERS:  REQUIRED TRAINING DURING WORKDAY 

Senate Bill 390 (Umberg):  Requires school security officers employed by a school 
district, charter school, county office of education, or community college district, 
commencing July 1, 2021, and security guards working on the property of a school 
district, charter school, county office of education, or community college district, to 
complete that training course regardless of the number of hours worked per week. The 
bill requires school districts, charter schools, county offices of education, and 
community college districts to provide the training required for their school security 
officer employees during regular work hours, except as specified. By imposing 
additional duties on school districts, charter schools, county offices of education, and 
community college districts, the bill imposes a state-mandated local program. (Stats. 
2019, ch. 475, effective January 1, 2020.) 

 

NOTICE OF REQUIRED WITHDRAWAL FROM FLEXIBLE SPENDING ACCOUNT 

Assembly Bill 1554 (Gonzalez):  AB 1554 requires an employer to notify an employee 
who participates in a flexible spending account of any deadline to withdraw funds before 
the end of the plan year, excluding plans governed by ERISA. Employers must provide 
notice electronically and in one other manner.  Employers will need to determine if non-
ERISA FSAs (such as for dependent care) impose a deadline for withdrawal of funds 
prior to the end of the plan year, particularly for employees who terminate employment 
or lose eligibility mid-year.  (Stats. 2019, ch. 195, effective January 1, 2020.) 



 
 

 
©2020 Atkinson, Andelson, Loya, Ruud & Romo 9 

PERSONNEL - EMPLOYMENT DISCRIMINATION 

 

HAIRSTYLE DISCRIMINATION 

Senate Bill 188 (Mitchell): This bill amends the definition of race for purposes of 
unlawful discrimination under the California Fair Employment Housing Act (FEHA). 
Under FEHA, it is unlawful to engage in discriminatory employment practices including 
hiring, promotion, and termination based on certain protected characteristics, including 
race, unless based on a bona fide occupational qualification or applicable security 
regulations.  This bill clarifies that “race” for this purpose includes traits historically 
associated with race, including, but not limited to, hair texture and protective hairstyles. 
“Protective hairstyles” includes, but is not limited to, such hairstyles as braids, locks, 
and twists. 

Similarly, California law protects all persons in public schools from discrimination based 
on their disability, gender, gender identity, gender expression, nationality, race or 
ethnicity, religion, sexual orientation, or any other specified characteristic.  This bill also 
amends the Education Code’s definition of “race” to include traits historically associated 
with race, including, but not limited to, hair texture and protective hairstyles.  “Protective 
hairstyles” includes, but is not limited to, such hairstyles as braids, locks, and twists.  

This bill also includes the legislative findings and declarations explaining these 
amendments. The Legislature explains that despite advances in American society and 
laws enacted to protect civil rights, the nation is damaged by discrimination against 
black individuals. Hair remains a source of that discrimination. In particular, the 
Legislature explained that professionalism is still linked to European norms.  Workplace 
dress code and grooming policies prohibiting natural hair, including afros and braids, 
have a disparate impact on black individuals and constitute racial discrimination.  The 
Legislature clarifies that hair discrimination targeting hair style associated with race is 
racial discrimination. (Stats. 2019, ch. 58, effective January 1, 2020.) 

 

SEXUAL HARASSMENT PREVENTION TRAINING 

Senate Bill 778 (Committee on Labor, Public Employment and Retirement) and 
Senate Bill 530 (Galgiani):  On August 30, 2019, California Governor Gavin Newsom 
signed urgency legislation to extend the deadline to provide certain employees required 
sexual harassment training until January 1, 2021. (Senate Bill 778.) Last year, Senate 
Bill 1343 amended Government Code section 12950.1 to require employers with five or 
more employees to provide two hours of sexual harassment prevention training to all 
supervisory employees and one hour of sexual harassment prevention training to all 
nonsupervisory employees by January 1, 2020. 
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Employers who are currently rushing to meet the January 1, 2020, deadline can take a 
breather. The California legislature recognized that requiring employers who had their 
last training in 2018 to provide training in 2019 in order to meet the January 1, 2020, 
deadline would force employers to provide the training twice in a two-year period. SB 
778 addresses this issue by extending the deadline to provide the training to January 1, 
2021. Employers who have already provided the training in 2019 are not required to 
provide the refresher training until two years after the date of the training, sometime in 
2021. 

Senate Bill 530 modified the statute to begin requiring compliance with the new training 
requirements for seasonal, temporary, or other employees who are hired to work for 
less than six months to January 1, 2021. Employers must provide sexual harassment 
prevention training to those employees within 30 calendar days after their hire date or 
within the first 100 hours worked, whichever occurs first. 

Government Code section 12950.1(a) still requires employers to provide the training to 
new nonsupervisory employees within six months of hire and to new supervisory 
employees within six months of hire or the assumption of a supervisory position. Other 
aspects of the training requirement did not change. The training must be presented by 
trainers or educators with the expertise in the prevention of harassment, discrimination, 
and retaliation. It must include practical examples and material on the prevention of 
abusive conduct. The subjects covered must include harassment on the basis of gender 
identity, gender expression, and sexual orientation. (Stats. 2019, chs. 215 and 722, 
effective August 30, 2019.) 

 

EMPLOYMENT DISCRIMINATION:  LIMITATION OF ACTIONS 

Assembly Bill 9 (Reyes):  The California Fair Employment and Housing Act (FEHA) 
makes specified employment and housing practices unlawful, including discrimination 
against or harassment of employees.  Existing law authorizes a person claiming to be 
aggrieved by an alleged unlawful practice to file a verified complaint with the 
Department of Fair Employment and Housing (DFEH) within one year from the date 
upon which the unlawful practice occurred, unless otherwise specified.  This bill would 
extend the above-described period to three (3) years for complaints alleging 
employment discrimination, as specified. The bill would specify that the operative date 
of the verified complaint is the date that the intake form was filed with the Labor 
Commissioner. The bill would make conforming changes in provisions that grant a 
person allegedly aggrieved by an unlawful practice who first obtains knowledge of the 
facts of the alleged unlawful practice after the expiration of the limitations period, as 
specified. 

Existing law authorizes the Director of Fair Employment and Housing to bring a civil 
action in the name of the department on behalf of a person claiming to be aggrieved in 
the case of failure to eliminate an unlawful practice through conference, conciliation, 
mediation, or persuasion. Existing law requires the director to bring the civil action within 
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a specified time after the filing of the complaint.  This bill would, for those purposes, 
define filing a complaint to mean filing an intake form with the department, and would 
specify that the operative date of the verified complaint relates back to the filing of the 
form. 

This bill would prohibit its provisions from being interpreted to revive lapsed claims.  
(Stats. 2019, ch. 709, effective January 1, 2020.) 
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PERSONNEL - STRS/PERS 

 

STRS:  COMPENSATION EARNABLE 

Assembly Bill 644 (Committee on Public Employment and Retirement):  Revises 
the definition of “compensation earnable” for the purposes of STRS to be the sum of the 
average annualized pay rate, as defined, paid in a school year divided by the service 
credited for that school year and the remuneration paid in addition to salary or wages. 
The bill makes various conforming changes in accordance with the revised definition of 
compensation earnable.  (Stats. 2019, ch. 96, effective January 1, 2020.)  

 

PERS:  DISABILITY RETIREMENT REINSTATEMENT 

Assembly Bill 672 (Cervantes):  Public Employees Retirement Law (PERL) authorizes 
a person retired for disability to be employed by any employer without reinstatement in 
the system if specified conditions are met, including, among others, that the person is 
below the mandatory age for retirement for persons in the job in which the person will 
be employed, the person is found by the board to not be disabled for that employment, 
and the position is not the position from which the person retired or a position in the 
same member classification from which the person retired. This bill prohibits a person 
who has retired for disability from being employed by any employer without 
reinstatement from retirement if the position is the position from which the person retired 
or if the position includes duties or activities that the person was previously restricted 
from performing at the time of retirement, unless an exception applies.  (Stats. 2019, ch. 
98, effective January 1, 2020.)  

 

STATE TEACHERS’ RETIREMENT SYSTEM 

Assembly Bill 1452 (O’Donnell):  Current law requires a person who is hired by a 
STRS employer to perform creditable service on a full-time basis to become a member 
of the Defined Benefit Program on the first day of employment, except as specified. 
Current law prohibits aggregating creditable service in more than one position for the 
purpose of determining mandatory membership as a full-time employee in this context. 
This bill prohibits aggregating creditable service in more than one position for the 
purpose of determining mandatory membership on a part-time basis for 50% or more of 
the time the employer requires for a full-time position, as specified.  (Stats. 2019, ch. 
318, effective January 1, 2020.)  
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PERB Decision No. 2634 
Employee “Gag Orders” 

The Public Employment Relations Board clarified that a union’s request for information 
(RFI) is not properly analyzed under the Public Records Act (PRA, Government Code § 
6250 et seq.). In SEIU Local 1021 v. Sacramento City Unified School District (2018) 
PERB Dec. No. 2597, the PERB went further and held that redactions permissible 
under the PRA (such as employee names) are negotiable under the Educational 
Employment Relations Act (Government Code § 3540 et seq.). 

A classified employee represented by the Service Employees International Union 
(SEIU) was terminated for putting a piece of tape over a student’s mouth. SEIU learned 
that the year before (in 2012), the District sent a termination notice to a teacher for 
similar conduct, but the teacher eventually returned to work. SEIU asked the district for 
copy of its settlement agreement with the teacher. The district disputed that the 
agreement was “necessary and relevant” for SEIU’s representation of the classified 
employee because the agreement involved a certificated employee in a different 
bargaining unit. However, the district proceeded to respond to the union’s request under 
the PRA. 

Citing Marken v. Santa Monica-Malibu Unified School District (2012) 202 Cal.App.4th 
1250, the district’s attorney notified the teacher’s attorney of the request and gave her 
an opportunity to object to the disclosure of the agreement. The teacher did not object, 
and the district’s attorney sent the union a copy of the agreement with all names 
redacted. 

After objecting to the redactions, SEIU requested all information and documents 
pertaining to both discipline matters, including, in the teacher’s case, the charging 
document, internal district reports, police reports, and the name of the district official 
who signed the settlement agreement. SEIU asserted these items were relevant to 
understanding whether the district treated the classified employee disparately by 
terminating him while the teacher had returned to work. 

Addressing the request for the charging document, the district’s attorney again cited 
Marken and gave the teacher two further opportunities to object to the disclosure. Again 
the teacher did not object, and the district provided SEIU with a copy of the charging 
document with all employee names redacted, and a copy of a police report with some of 
the same names unredacted. 

A hearing officer rejected the union’s disparate treatment argument and upheld the 
classified employee’s termination. SEIU filed an unfair practice charge with the PERB, 
not objecting to the employee’s termination, but alleging the district improperly redacted 

DUTY TO PROVIDE INFORMATION TO UNIONS IS DISTINCT FROM OBLIGATIONS UNDER THE 

PUBLIC RECORDS ACT 
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the documents produced in response to the union’s RFI, thereby failing to bargain in 
good faith. 

After a hearing, the PERB administrative law judge determined the district could not 
interpose a Public Records Act exemption (such as the exemption for confidential 
information in personnel files) as a defense to a union’s RFI. The ALJ nonetheless 
found the district did consider the requests under the EERA, or alternatively sufficiently 
complied with the EERA when it raised employee privacy concerns and disclosed 
redacted copies to SEIU. The ALJ concluded the unfair practice charge should be 
dismissed. SEIU filed exceptions to the ALJ’s decision. 

PERB agreed with the district that information pertaining to non-bargaining unit 
members is not presumed relevant and necessary to a union’s representational duties. 
Rather, the exclusive representative bears the burden of demonstrating that the 
information is relevant and necessary. In Sacramento City, however, the PERB 
“clarified” that “a union may demonstrate relevance where it has requested information 
that may help it compare the disciplinary circumstances relevant to a bargaining unit 
employee, including the allegations and any resulting discipline, with prior 
circumstances involving non-bargaining unit employees.” PERB found that SEIU had 
explained the relevance of the requested documents in two letters to the district, and 
had no duty to reassert or further clarify its position. 

Most important, PERB contrasted rights under the PRA, which apply to “all members of 
the public, including unions,” with labor relations statutes that provide only the 
bargaining parties with the right to request information from one another. These “PERB-
administered statutes provide unions with more expansive access to information and 
records beyond that available under the [PRA].” Additionally, while an agency is not 
required to create a new record in response to a PRA request, a union’s RFI may 
require an employer to compile information from multiple records, agents, and other 
sources. 

PERB also noted that a public employer has duties under collective bargaining statutes 
that go beyond duties under the PRA. Specifically, if an RFI would lead to unduly 
burdensome costs, infringe on legitimate privacy interests, or pose a need for 
clarification or discussion, the employer must bargain in good faith toward an 
appropriate accommodation. An employer may not unilaterally adopt “its preferred 
method for dealing with privacy concerns.”  

In Sacramento City, the PERB concluded that encompassed within the duty to negotiate 
over privacy concerns is “the extent to which various levels of redaction might lessen 
such concerns, as well as the extent to which such redaction methods might frustrate 
the union in carrying out its representational function.” Specifically, the parties can 
bargain over the method of redaction, such as replacing redacted names with 
placeholders such as “Teacher A” or “Student 1.” Alternatively, the parties can negotiate 
an accommodation that recognizes “that unions [can] be trusted to be discreet.” Further, 
materials sought through an RFI may be disclosed only for a specific limited purpose 
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and not released to the public, unlike the full public disclosure of documents under the 
PRA. 

PERB found the district incorrectly denied that the information was necessary and 
relevant under the EERA and “further frustrated EERA’s purposes by converting the 
applicable procedure from a two-way negotiation to a unilateral decision.” PERB 
specifically rejected the district’s determination that SEIU would receive a copy of the 
agreement only if the teacher’s attorney expressed no objection. PERB did not 
determine whether the settlement agreement was a public record under the PRA or 
whether the district raised legitimate privacy concerns related to the teacher’s 
disciplinary record. 

As often happens, the unusual facts in a particular case led to a ruling that affects public 
employers statewide. The significant takeaways from Sacramento City are threefold: 

1. Exemptions under the PRA do not apply to union requests for information under 
collective bargaining laws. Unions’ entitlement to information under EERA and 
other public labor-relations statutes is broader than the public’s right to 
documents under the PRA. While a “Marken-like” notification may be appropriate 
for an employee whose personnel records are sought in an RFI, the parties must 
balance the employee’s privacy rights against the rights of a union to the 
information, if the records are necessary and relevant to the union’s 
representational duties. 

2. While information and documents related to a non-bargaining unit member are 
not presumed relevant and necessary to the union’s representational duties, the 
union must be given an opportunity to explain their relevance. If the union 
adequately explains the relevance of the information, the employer must disclose 
it. Comparing disciplinary actions against unit members and non-unit members 
can support a relevance claim. 

3. If the requested information implicates privacy concerns, the employer and the 
union must negotiate the appropriate means of addressing those concerns. 
Negotiations may cover redaction of private information, the method of providing 
the information, and limitations on the use of the information, among other 
possible subjects. 
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PERB Decision No. 2597 
Responding to Union Requests for Information 

The Public Employment Relations Board affirmed an administrative law judge’s (ALJ) 
proposed decision finding that the District did not retaliate against a teacher for her 
protected activities when it reassigned and then transferred her, but that it interfered 
with her rights when it directed her not to contact staff during an investigation.  (Zink v. 
San Diego Unified School District (2019) PERB Decision No. 2634.)   

Zink was a math teacher at La Jolla High School (LJHS) within the San Diego Unified 
School District.  In about September 2014, the high school principal began receiving 
parent complaints about Zink’s classroom management style, demeanor toward 
students, and her grading policies.  In October 2014, one of Zink’s students filed a 
complaint alleging Zink grabbed his arm and scratched him while trying to remove 
earphones from his ears.  The District placed Zink on paid administrative leave pending 
an investigation by the Interim Human Resources Officer.   

In November 2014, parents submitted a petition asking that Zink be removed from 
LJHS, claiming Zink was abusive toward their children.  No investigation was conducted 
into these allegations. 

In April 2015, the Interim Human Resources Officer issued his investigative findings, 
concluding that Zink used extremely poor judgment when she reached to remove the 
student’s earphones and recommended a written warning.  Assignments at alternative 
sites were discussed with Zink prior to her return to work; however, Zink remained at 
LJHS. 

At the beginning of the 2015-2016 school year, the LJHS principal issued Zink a letter 
recommending her transfer because of repeated parent complaints.  Zink appealed the 
recommendation to the District’s Chief Human Resources Officer, who reversed the 
principal’s recommendation due to a failure to follow District protocols for involuntary 
transfers.  Zink was, however, reassigned from a classroom teaching position to a small 
group individual math tutor in the hopes that Zink would be successful in this new 
position.  In December 2015, Zink filed an unfair practice charge against the District 
alleging retaliation and interference with her protected rights by convening an 
investigative meeting with her, continuing to keep her on administrative leave, 
preventing her from teaching summer school, and issuing her a notice of proposed 
reassignment. 

In response to Zink’s return to LJHS, several parents met with school administration to 
inform them of their plans to stage walkouts, picket, and contact the media.  
Simultaneously, another parent petition was submitted containing more allegations.  

DISTRICT UNLAWFULLY DIRECTED EMPLOYEE NOT TO COMMUNICATE WITH STAFF 
DURING INVESTIGATION INTO PARENT COMPLAINTS 
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The petition asked individuals for their name, email address, relationship to Zink, and 
any comments they wished to add.  The petition was emailed to school administrators.  
It was determined that an investigation should be conducted into the allegations. 

In February 2016, during a meeting with Zink to discuss the petition, Zink was handed a 
copy of the petition; however, no names or other identifying information was attached to 
the entries or comments.  Zink made it clear that she would not respond to the 
comments on the petition because they were anonymous and she felt the District’s 
reliance on them violated the collective bargaining agreement and filed a grievance in 
this regard.   

Following the meeting, Zink was placed on paid administrative leave pending the 
investigation.  The letter directed Zink not to report to work or go onto any District 
campus.  It further directed her not to discuss any matters related to the investigation 
with any staff member.  This directive did not include communications with her union 
representative or legal counsel.  The purpose of this directive was to prevent Zink from 
“stirring up” staff members to submit additional comments on the petition that may look 
differently than the other comments already submitted.  There was also a concern that 
Zink may attempt to contact parents and students, which could further aggravate the 
situation. 

In April 2016, the District asked the parent who created the petition to verify the 
comments contained therein.  The parent contacted those who submitted comments, 
asking for their permission to send their information to the District.  Forty-seven 
individuals agreed to make their identities known to Zink.  A letter was subsequently 
sent to Zink with an attachment containing the names and comments of those 
individuals.  Zink restated her position that she would not respond to the comments 
based on her belief that the District could not rely on them.  On three different occasions 
during the period Zink was on administrative leave, she sent letters to the District 
claiming her treatment while on leave violated the collective bargaining agreement. 

In June 2016, Zink was informed in writing that the investigation was concluded and that 
it was determined the 47 individuals appeared to have bona fide concerns regarding her 
conduct.  The letter also informed Zink that the District would contact her to discuss next 
steps regarding her placement the following school year.   

Given the circumstances, the District determined that Zink would be transferred to 
Marshall Middle School as a math teacher the following school year with the hope she 
would be successful at the new school site.  Zink filed a grievance challenging this 
recommendation.   

Zink’s unfair practice complaint alleged that the District violated the EERA when it 
(1) retaliated against Zink for engaging in protected activity by assigning her to a non-
classroom tutoring position, placing her on administrative leave, and reassigning her 
from a high school teaching position to a middle school teaching position; and 
(2) interfered with her right to engage in protected activity by issuing a directive 
prohibiting her from discussing the pending investigation “with any staff member.” 
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After a hearing, the ALJ concluded in the proposed decision that Zink failed to establish 
that her reassignment to a non-classroom tutoring position constituted an adverse 
action.  However, the ALJ did find that Zink established a prima facie case of retaliation 
based on her placement on administrative leave and transfer to the middle school.  In 
response, the District proved that it would have taken the same actions even absent 
Zink’s protected activity (i.e., filing of unfair practice charge and grievances, and 
sending letters to the District objecting to her treatment).  Given the parent-led 
campaign to remove Zink from LJHS, PERB found it was logical for the District to 
transfer Zink irrespective of any protected activity she had engaged in.  The District 
proved that it sought to resolve the situation and would have acted in the same manner 
even absent Zink’s protected activity.   

With regard to interference, PERB found that the District’s directive not to communicate 
with staff could be reasonably construed as prohibiting Zink’s right to speak to her co-
workers about her working conditions.  The directive to speak with only with her union 
representative and legal counsel essentially equated to requiring her to communicate 
with her co-workers through intermediaries, thus, necessarily infringing on her right to 
speak to them uninhibited.  PERB found that the District did not establish any 
operational necessity for this directive in that the rationale given was insufficient to 
outweigh Zink’s right to engage in the protected activity, particularly, preventing Zink 
from defending herself by finding supportive staff members to weigh in.  

 


